
“Meet and Confer” Rules

Fed R. Civ. P. 26(c)(1):

Protective Orders.
In General.  A party or any person from discover is sought may move for a
protective order in the court where the action is pending – or as an alternative on
matters relating to a deposition, in the court for the district where the deposition will
be taken.  The motion must include a certification that the movant has in good faith
conferred or attempted to confer with other affected parties in an effort to resolve the
dispute without court action. * * *

Fed R. Civ. P.37(a)(1):

Motion for an Order Compelling Disclosure or Discovery.
In General.  On notice to other parties and all affected persons, a party may move for
an order compelling disclosure or discovery.  The motion must include a certification
that the movant has in good faith conferred or attempted to confer with the person or
party failing to make disclosure or discovery in an effort to obtain it without court
action.

Local Rule 27-7(b):

Discovery motions will not be considered unless a statement of the movant is
attached thereto certifying that, after personal consultation and sincere effort to do
so, the parties have been unable to resolve the matter without Court action.

Comments (extracted from a discovery order):

Local Rule 26-7(b) states: “Discovery motions will not be considered unless a statement of
the movant is attached thereto certifying that, after personal consultation and sincere effort to do so,
the parties have been unable to resolve the matter without Court action.”  (Emphasis added.) This
Rule tracks nearly verbatim former Local Rule 190–1(f)(2), which “prohibited the consideration of
a motion to compel unless a statement was attached certifying that ‘after personal consultation and
sincere effort to do so, counsel have been unable to satisfactorily resolve the matter.’”  Shuffle
Master, Inc. v. Progressive Games, Inc., 170 F.R.D. 166, 171 (D. Nev. 1996).  

Upon review of the Defendants’ “Motion to Deem Requests for Admissions Admitted,” the
court finds no mention of any efforts to comply with Local Rule 26-7(b) with respect to that motion.
Defendants state: “Defendants tried to resolve the issue with the Plaintiffs prior to filing this
Motion”; “[Defendants] have complied with Local Rule 190–1(f)(2) and have made a good faith
effort to consult with the Plaintiffs prior to filing the Motion”; and “Defendants have attempted in



good faith to resolve the matter without court action, but . . . it has become necessary for the
Defendants to file this Motion.”  However, Defendants fail to specify with whom, when, or how the
parties attempted to personally and meaningfully discuss the discovery dispute. As explained below,
that does not constitute compliance with Local Rule 26-7.

This case is nearly factually identical to Shuffle Master, Inc., supra.  There, the court held
the movant failed to satisfy the meet and confer requirements of former Rule 37(a)(2)(B) of the
Federal Rules of Civil Procedure (“FRCP”), which required a party bringing a motion to compel
discovery to “include with the motion a certification that the movant has in good faith conferred or
attempted to confer with the nonresponsive party.”  See Shuffle Master, Inc., 170 F.R.D. at 1701

(citing FED. R. CIV. P. 37(a)(2)(B)) (emphasis deleted). In interpreting the meet and confer
requirements of former Rule 37(a)(2)(B), the court drew close similarities with former Local Rule
190–1(f)(2) and found former FRCP 37(a)(2)(B)’s express terms “encompass[ed] . . . [the District
of Nevada’s] successful certification requirements,” due to the “successful experience of . . . [the
District of Nevada] and other federal districts in resolving discovery disputes.”  Id. at 172.  Because
the court in Shuffle Master, Inc. essentially equated former Rule 37(a)(2)(B) with former Local Rule
190–1(f)(2), and because Local Rule 190–1(f)(2) contains the same language as Rule 26-7(b), that
court’s analysis of former FRCP 37(a)(2)(B) is directly applicable to the present case, which is
governed by Local Rule 26-7(b).  The court stated the Rule 37 certification requirement “should be
interpreted from this historical perspective [concerning the District of Nevada’s former Local Rule].”
Id.

In Shuffle Master, Inc., movant’s attempts to comply with FRCP 37’s meet and confer
requirements involved transmission of demand letters by fax and one telephone call to inform the
plaintiff that the plaintiff’s discovery responses were incomplete.  Id.  The court concluded these
efforts did not constitute compliance with FRCP 37.  Id.  The court explained “good faith cannot be
shown merely through the perfunctory parroting of statutory language on the certificate to secure
court intervention; rather it mandates a genuine attempt to resolve the discovery dispute through
non-judicial means.”  Id. at 171. The court stated a satisfactory meet and confer must entail “a
personal or telephonic consultation during which the parties engage in meaningful negotiations or
otherwise provide legal support for their position.”  Id. at 172.

Consequently, the court finds Defendants’ legal counsel has failed to confer or attempt to
confer in good faith with Plaintiff’s counsel in an effort to secure discovery.  As the court stated in
Shuffle Master, Inc., “[Defendant]’s lack of good faith [or sincerity] is evident, not in the
unreasonableness of its position, but rather by the inadequate means through which its counsel
attempted to confer.”  Id.  Accordingly, the court concludes Defendants have failed to comply with
Local Rule 26-7(b).

See also Naviant Marketing Solutions Inc. v. Larry Tucker, Inc., 339 F.3d 180 (3rd Cir. 2003)
  Algonquin Heights, et al., v. United States, 2008 WL 2019110 (U.S. Court of Claims, 2008)

 The language from this Rule appears to have been moved to subdivision (a)(1) of Rule 37. See FED. R.1

CIV. P. 37(a)(1) (“The motion [to compel] must include a certification that the movant has in good faith conferred or
attempted to confer with the person or party failing to make disclosure or discovery in an effort to obtain it without
court action.”)
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